Damages
I) Expectation, Restitution, Reliance
A Expectation
1) Damages put promisee in same condition as if transaction had occurred.
2) Hawkins v. McGee (1929)
(a) Oral guarantee of perfect hand constitutes a special contract
(b) Expectation damages awarded because contract breached—difference between state of things in present condition and had the contract been fulfilled.
(c)             Trial court had awarded reliance damages. SCoNH says Expectation is the correct measure.
3) Restatement, 2, § 347. Measure of Damages in General.
(a) Loss in value due to promisor’s failure or deficiency + any other loss, incidental or consequential ​– any cost or loss that has been avoided
(b) Tongish v. Thomas (KS, 1992)
(i) Should damages for breach of contract he actual loss of profit or difference between market price and contract price?
(ii) MP-KP!
(iii) This encourages the honoring of contracts and market stability.
B Reliance
1) Puts promisee in position had he never entered contract—status quo ante
2) Nurse v. Barns (1664—England)
(a) Jury awarded reliance instead of expectation because hard to calculate lost profits from the rented iron mills. Instead, award the money that was put into the project that couldn’t be used.
3) Reliance often used when expectation can’t be known, or would be inefficient or unfair
4) Restatement § 349.
(a) Expenditures made in preparation of performance – expenses saved in breach
C Restitution
1) Relinquishes benefits provided to promisor from promise, covers any benefits conferred by P on D in performance
2) Not available if P has fully performed
3) Rest. § 371. Measure of Restitution Interest
(a) The reasonable value to the other party of what he has received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or
(b) The extent to which the party’s property has been increased in value or his other interests advanced.
D Efficient Breach
1) Definitely need to add something here
II) Limitations on Damages
A Remoteness or Foreseeability of harm

1) Rest. § 351 (101). Unforeseeability and related limitations on damages

(a) If not foreseeable by party in breach, then NO damages

(b) Foreseeability when

(i) Ordinary course of events

(ii) Party in breach had reason to know of special circum.

(c) Damages curtailed by excluding recovery for lost profits or other ways
2) Hadley v. Baxendale (1854—England)

(a) When D fails to deliver mill shaft, not liable for lost profits when mill shut down during delay; damages limited because D not informed of special circum.

3) Morrow v. First National Bank (1977)

(a) Tacit-agreement test—must prove more that D tacitly agreed to assume responsibility.

(b) The bank did not agree to insure the coins, can’t be liable for them.

B Certainty of Harm
1) Rest. § 352 (118). Uncertainty as a limitation on damages
(a) Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.

2) Chicago Coliseum Club v. Dempsey (1932)

(a) Because lost profits can’t be proven, not recoverable.

(b) Only reliance expenditures coming directly from the breach are recoverable.

3) Anglia Television v. Reed (1971—England)

(a) Although can’t determine lost profits from actor’s breach, can get reliance damages for wasted expenditures made even before contract signed.

(b) Pre-contractual damages in this case because it was a foreseeable loss of the breach.

4) Mistletoe Express Service v. Locke (1988)

(a) In losing contract, can go after reliance damages under § 349 (obviously lost profits would be negative)
(b) The breaching party must prove the amount of loss in the contract to get reliance damages lessened to what expectation would have been.
C Avoidability of Harm, Mitigation of Damages
1) Rest. § 350 (140). Avoidability as a Limitation on Damages

(a) Damages are not rewarded for loss that injured party could have avoided without undue risk, burden, or humiliation; except when injured party has made reasonable but unsuccessful effort to avoid the loss.

2) Mitigation is to prevent waste without burdening promisee. It reduces costs that are avoidable.

(a) Buyer has duty to cover. If he doesn’t, he can only recover difference between market price at time of breach and contract price.

(b) Seller’s duty is less. Depending on circumstances, can:

(i) Resell and recover difference in price

(ii) Not resell and recover difference between market and contract price

(iii) Recover lost profits in cases that don’t require mitigation

3) Rockingham County v. Luten Bridge (1929)

(a) After breach, non-breaching party cannot continue to perform the contract and claim entire expense as damages.

(b) Non-breaching party can only claim expenses incurred before breach + lost expected profits.

4) Parker v. Twentieth Century Fox (1970)

(a) When employer breaches, employee not required to mitigate if that entails inferior or substantially different job.

5) Buyer’s Breach and Seller’s Remedies

(a) UCC §2-706 (144). Seller’s Resale

(i) Damages = resale price – contract price + incidental damages – expenses saved in breach.

(ii) Resale should be reasonable

(b) Neri v. Retail Marine (1972)
(i) When seller has an infinite supply, can recover lost profits and incidental damages even if he resells the item in breach.

6) Secrecy Interest

(a) Need to add stuff here

III) Contracting around Default Rules of Damages

A Default Rules

1) §2-708 (145). Seller’s damages for breach

(a) Damages = market price @ breach + place for tender – unpaid contract price + incidental damages – expenses saved in breach
(b) OR Damages = profit of seller @ full performance + incidental damages + costs incurred – proceeds for resale

2) §2-718 (145). Liquidation or limitation of damages.

(a) A term fixing unreasonably large liquidation damages is void

(b) Buyer is entitled to restitution damages in some cases.

B Liquidated Damages and Penalty Clauses

1) §2-719. Contractual modification or limitation of remedy

(a) Parties can contract around default in most cases.

2) LD clauses enforceable if:

(a) Reasonable estimate of potential or actual loss, and

(b) Damages are hard to estimate, and

(c) For damages under §2-718(1), hard to obtain remedy otherwise.

3) Kemble v. Farren (1829—England)

(a) If real damages can be ascertained then they should be granted if the stipulated damages are much greater.

4) Wassenar v. Towne Hotel (1983)

(a) If D doesn’t show that actual damage << stipulated damage, then stipulated damage is awarded. BofP on D.

(b) When liquidated damages are reasonable, that precludes duty to mitigate.

5) Lake River  Corp. v. Carborundum Co. (1985)
(a) Penalty clause may discourage efficient breach and so must give reasonable estimate of actual damages.

6) Garrity v. Lyle Stuart (1976)

(a) Arbitrators do not have authority to award punitive damages.

7) Willoughby Roofing v. Kajima (1984)

(a) Punitive damages can be awarded by arbitrators if contract allows.
Other Remedies
I) Specific Performance and Injunctions

A Although money damages are the presumptive form of relief for breach of K, SP awarded when money damages are not adequate

B §2-716 (197) Buyer’s Right to Specific Performance

1) SP when goods are unique or in other proper circumstances (no adequate compensation available)

2) SP may include terms and conditions regarding payment of price, damages, or other relief court deems just (damages too speculative and uncertain to be calculable)

3) SP if, after reasonable effort, claimant cannot effect cover or circumstances reasonably indicate that such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the security interest in them has been made or tendered. (non-recoverable)
C SP is not allowed if:

1) Adequate damage compensation is available

2) Indefinite contract terms, such as contract time

3) Difficulty in enforcement and supervision

D Pros and Cons of SP:

1) Pros: Saves litigation costs because courts don’t determine damages. Value is not speculative.
2) Cons: Precludes efficient breach, sometimes unavailable (surgery and crops), ED might better protect secrecy interest, hard for court to monitor.

E Lands and Goods
1) Loveless v. Diehl (1963)

(a) Diehl had made improvements on the land already, so Loveless would be unjustly enriched if he got to keep the land. Although damages are clear, Loveless can’t sell to third party after promising Diehl. SP awarded.

(b) For contract in land, SP is default rule, regardless of adequacy of legal relief.

(c) Burden on D to show why SP shouldn’t be awarded.

2) Cumbest v. Harris (1978)

(a) Required to give unique stereo back.

(b) SP not enforced for goods, unless

(i) No adequate remedy at law, damages hard to determine

(ii) Specific articles are sentimental, peculiar, or unique

(iii) Due to scarcity, not readily obtainable

3) Scholl v. Hartzell (1981)

(a) Hartzell doesn’t have to give Scholl the Corvette.

(b) Executory contract does not give rise to replevin. Claimant must have exclusive and immediate right to possession. Can only sue for damages in breach of contract.

4) Sedmak v. Charlie’s Chevrolet (1981)
(a) SP awarded because limited edition Corvette is unique, hard to obtain elsewhere.

F Injunctions for Personal Services
1) Duff v. Russell (1891)
(a) For personal services contract, performer may be enjoined from performing alternative services.

(b) Even when contract doesn’t explicitly prohibit other performance, terms might make alternative services impossible.

2) Dallas Cowboys v. Harris (1961)

(a) One with special skill who agrees to perform a service may be enjoined from performing that same services for another.

(b) Unique does not mean “one of a kind,” but “hard to be replaced.”
II) Restitution
A Pertains to situations in which one party has conferred benefit on the other, without intending to make a gift.

B Rest. §371 (242) Measure of Restitution Interest

1) Reasonable value to the other party of what he received OR extent to which other party’s property has been increased.

C Rest. §373 (242) Restitution when other party is in breach
1) “Injured party has no right to restitution if he has performed all his duties under the contract and no performance by the other party remains due other than payment of a definite sum of money for that performance.”

2) Entitled to any benefit he has conferred in part performance.

D Rest. §374 (251) Restitution in favor of party in breach

1) In justifiable breaches, party in breach is entitled to restitution for any benefit in excess of the loss that he has caused by his own breach. 

2) Party is NOT entitled to restitution if the value of the performance as liquidated damages is reasonable in the light of the anticipated or actual loss caused by breach and the difficulties of proof.

E Quantum meruit

1) Restitution can also provide an independent cause of action when there is no contract at all.

F Examples

1) Bush v. Canfield (1818)

(a) Measure of damages for failure to deliver is amount advanced by buyer, plus interest.

2) Britton v. Turner (1834)

(a) Worker who works for 9.5 of 12 month contract should be paid for his work.

(b) Party who fails to perform can recover in quantum meruit the value of his labor less the damages to the other party.

3) Cotnam v. Wisdom (1907)

(a) Those performing emergency service can collect reasonable fees.

(b) Implied contract—when one party is insane or unconscious can be liable for necessary service furnished him in good faith.

(c) Price paid does not depend on result.

(d) Financial condition cannot be considered.
Mutual Assent

I) Reaching an Agreement: Offer and Acceptance

A Objective Theory of Assent

1) Requirements

(a) Rest. §17. (290) Requirement of a Bargain

(i) Manifestation of mutual assent or “meeting of the minds” as the comment says.

(b) Requirements for contract

(i) Bargain

(ii) Manifestation of mutual assent

(iii) Exchange

(iv) Consideration

(c) Things used to determine manifestation of intent

(i) Words themselves

(ii) Surrounding circumstances

(iii) To whom words are conveyed

(iv) Definiteness of terms

(v) Whether a written contract is intended

(d) Rest. §18. (290) Manifestation of Mutual Assent

(i) Each party makes a promise or renders a performance.

(e) Rest. §19. (290) Conduct as Manifestation of Assent

(i) Wholly or partly made by written or spoken words, acts or failure to act

(ii) Not assent unless he intends to engage in conduct and knows other party may infer that he assents

(iii) Party may manifest assent although doesn’t assent. In cases of fraud, duress, or mistake, may be invalidated

(f) Rest. §22. (302) Mode of Assent: Offer and Acceptance.

(i) Usually by offer/acceptance.

(ii) Manifestation of mutual assent may be made although neither offer nor acceptance can be identified.

2) Embry v. Hargadine (1907)

(a) Expressed intent, not real intent in employer renewing employee’s K.
(b) If taken by a reasonable person to be contract, then valid K.

3) Texaco v. Pennzoil (1987)

(a) Objective manifestations of intent expressed by words and deeds determine if actual K.

(b) Conduct not manifestation unless know that other party may infer assent from conduct.

4) Lucy v. Zehmer (1954)

(a) Assent based on outward expressions of words and acts.

(b) Objective, not subjective, manifestation—otherwise more broken contracts
B What is an Offer?

1) §2-204 (303) Formation in General.

(a) Agreement may be sufficient even if moment of making is undetermined

(b) Even though one or more terms are left open, a contract doesn’t fail for indefiniteness if parties intended to make contract and appropriate remedy is available.

2) Rest. §26 (302) Preliminary Negotations.

(a) Manifestation of willingness to enter bargain is NOT an offer if have reason to know that other party does not intend to conclude a bargain until later manifestation of assent.

3) §2-305 (304) Open Price Term.

(a) OK to conclude a contract without specifying price. Price can be measured to outside standard, such as market price.

4) Nebraska Seed Co. v. Harsh (1915)

(a) Advertisement with general, nonspecific terms, not an offer.

5) Leonard v. Pepsico (1999)

(a) Advertisement is not binding offer if reasonable person knows it is a joke.

6) Empro v. Ball-Co (1989)
(a) If one party makes it known that written offer is subject to further negotiation and later definitive agreement, then they’ve not manifested intent to be bound.

(b) Intent is objective manifestation based on unambiguous language.

7) Rest. §27 (309). Existence of Contract Where Written Memorial is Contemplated.

(a) Even when parties contemplate later drafting a written memorial of their manifestation of assent, that doesn’t mean a contract doesn’t exist. However, circumstances might show that the parties were still in preliminary negotiations.
8) Texaco v. Pennzoil (1987)

(a) Rest. §27 applies unless either party communicates intent not to be bound before final formal document executed.

(b)  Objective assent—based on intent not on form to determine if binding contract exists.
(c) Manifest intent to be bound by:

(i) Explicit “no agreement until signing” clause?

(ii) Acceptance of partial performance?

(iii) Literally nothing left to negotiate?

(iv) Industry norm—does complexity require writing?

9) Dickerson v. Dodds (British, 1876)

(a) Even if offeror’s revocation not communicated to offeree prior to acceptance, that acceptance by offeree is not binding. No meeting of the minds.
(b) Offeror not required to communicate withdrawal from offer, since that revocation can be inferred from intent to sell to another party.

(c) Although offeror promises to leave offer open until a certain time, that promise is without consideration and is not binding.

10) §2-205 (321) Firm Offers.

(a) An offer in signed writing to buy or sell goods and has terms that give assurance that the offer will be held open, cannot be revoked for lack of consideration, as long as time period specified or is a reasonable time, but can’t hold open longer than 3 months.

(b) Any such term must be signed separately by offeror. 

11) Rest. §36 (320). Methods of Termination of Power of Acceptance.

(a) Offeree’s power of acceptance can be terminated by:

(i) Rejection or counter-offer by offeree

(ii) Lapse of time

(iii) Revocation by offeror

(iv) Death or incapacity of either offeree or offeror

(v) OR, non-occurrence of any condition of acceptance under terms of the offer.

C What is an Acceptance?

1) Mirror Image Rule

(a) Common law: “No agreement unless the answer to the offer is a simple acceptance, without the introduction of any new term.” (321)

(b) This rule no longer used when performance indicates existence of contract.

(c) Ardente v. Horan (1976)

(i) Counteroffer on house introduced a new term under which contract did not exist until original offeror accepted new term.

(d) Rest. §61. (325) Acceptance which requests change of terms.

(i) Acceptance which requests additional terms is not invalidated unless acceptance depends on assent of those terms.

2) Mailbox Rule

(a) Basic ideas:

(i) Acceptance is effective upon dispatch.

(ii) Offeror can’t revoke after acceptance mailed.

(iii) Contract even when mail is lost.

(iv) OPTION CONTRACT: acceptance only operative UPON RECEIPT by offeror. Opposite of mailbox rule.

(b) Rest. §63. (327) Time When Acceptance Takes Effect.

(i) Acceptance operative as soon as put out of offeree’s possession.

3) Silence

(a) Rest. §69 (354). Acceptance by Silence or Exercise of Dominion.

(i) Where offeree fails to reply to offer, silence and inaction operate as acceptance only where:

(i) He has taken a benefit or offered service with reasonable opportunity to reject it with reason to know that compensation was expected;
(ii) Offeror relates that acceptance by silence is OK, and the offeree in remaining in silence intends to accept;

(iii) Because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.

(b) Hobbs v. Massasoit Whip (1893)

(i) Eelskins had previously been given to Massasoit in the same manner of dropping them off. Silence on D’s part and retention of skins for unreasonable amount of time gave P reason to assume D accepted.

(ii) Under silence rule, D did not have obligation to notify of acceptance BUT did have obligation to notify if negating acceptance.
4) Performance—I’M RIGHT HERE
(a) Carlill v. Carbolic Smoke Ball (Eng, 1893)
(i) Advertisement was unilateral, continuing offer which could be accepted at any time by performance of condition in offer.

(b) Rest. §54 (342). Acceptance by Performance; Necessity of Notification to Offeror.

(i) No notification necessary to make acceptance effective unless offer requests such notification.

(ii) If offeree has reason to know that offeror has no adequate means of learning of performance/acceptance, no obligation unless:
(i) Offeree exercises reasonable diligence to notify offeror of acceptance,

(ii) Offeror learns of performance within reasonable time, or

(iii) Offer indicates that notification of acceptance is not required.

(c) Leonard v. PepsiCo (1999)

(i) Advertisement is not necessarily an offer. This was not a unilateral contract. Performance also required filling out an order form.

(d) Rest. §45. Option Contract Created Through Part-Performance or Tender (unilateral promise)

(i) Where offer invites acceptance through performance only, an option contract is created when the offeree begins performance;

(ii) In such a case the offeror’s duty of performance is conditional on completion of offeree’s performance.

(e) White v. Corlies & Tifft (1871)

(i) The offer to create bilateral contract is not accepted by conduct that, in itself, is no indication of an acceptance. Acceptance must be written or verbal if other party anticipates some manifestation of assent.

(f) Rest. §19 (290). Conduct as Manifestation of Assent. (see entire in earlier section)

(i) “Conduct of a party is not effective as a manifestation of his assent unless he intends to engage in the conduct and knows or has reason to know that the other party may infer from his conduct that he assents.”

(g) Rest. §32 (348). Invitation of Promise or Performance.

(i) In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses.

(h) Rest. §30 (348). Form of Acceptance Invited.

(i) Unless otherwise indicated, offer invites acceptance in any manner and by any medium reasonable in the circumstances.

(i) Petterson v. Pattberg (1928)

(i) An offer to enter into a unilateral contract may be withdrawn at any time prior to performance of the act requested to be done.

D E-Commerce and Mutual Assent

1) Caspi v. Microsoft Network (1999)

(a) Can be bound to terms even when you haven’t read them—client was allowed to scroll through agreement before agreeing to contract.

2) Ticketmaster v. Tickets.com (2000)

(a) Not bound to terms which only appear in small print at bottom of webpage. That doesn’t create a contract with site’s user.

3) Specht v. Netscape Communications (2001)

(a) A license agreement on a submerged screen that isn’t expressly accepted by user does not bind user to terms in the license.
II) Interpreting the Agreement
A Ambiguous Terms

1) Subjective v. Objective

(a) Subjective Theory

(i) Mutual assent requires meeting of the minds

(ii) Used in trade where language used differently than would be understood by reasonable person

(iii) Problem—indeterminacy and invitation for fraud

(b) Objective Theory

(i) Places risk on low-cost bearer or best evaluator

(ii) Based on reasonable meaning of two parties

(iii) Encourages clarity

(iv) Problem—reasonableness introduces subjectivity

(c) Why objective over subjective?

(i) Demands for security in business transactions

(ii) Protecting reasonable expectations

(iii) Encouraging exchange of information

2) Ambiguities

(a) Latent—each interprets same term differently

(b) Patent—term is undefinable

(c) Parol evidence pointing to meaning of term is allowed by UCC, which includes usage of trade and prior dealings between parties

3) Raffles v. Wichelhaus (Eng, 1864)

(a) “Peerless.” When neither (or both) party has reason to know of ambiguity, it is given meaning that each party intended it to have. 

(b) If no meeting of the minds (subjective test) and ambiguity reflects an objectively important term in contract, then contract is void.
(c) Peerless is patently ambiguous, so too hard for courts to determine solution

4) Rest. §201 (391). Whose Meaning Prevails

(a) If same meaning attached, interpreted with that meaning

(b) If different meanings attached, interpreted with meaning attached by one of them if at the time the agreement was made

(i) That party did not know of any different meaning attached by other, and other knew meaning attached by first, or

(ii) That party had no reason to know any different meaning attached by other, and other had reason to know the meaning attached by first,

(c) Except as stated in this section, neither party is bound by meaning attached by the other, even though result may be failure of mutual assent.

5) Oswald v. Allen (1969)

(a) Swiss Coin Collections. Since terms of agreement were ambivalent and parties understood them in different ways and neither should have been aware of other’s understanding, no contract.

(b) “No sensible basis for choosing between conflicting understandings”

6) Weinberg v. Edelstein (1952)

(a) Dress Stores. Restrictive covenant is construed strictly against person seeking its enforcement when the intent of the restriction is not clear.

(b) Based on Public Policy to penalize people to make more clear in contracts.

7) Rest. §202 (391). Rules in Aid of Interpretation
(a) Technical terms and words of art are given their technical meaning when used in a transaction within their technical field

(b) Whenever possible, express terms, course of performance, course of dealings, and usage of trade shall be interpreted as consistent with each other.
(c) Language interpreted according to generally prevailing meaning, unless otherwise expressed.

8) §2-208 (392). (Hierarchy of Controlling Meaning)
(a) Express Terms > Course of Perf. > Course of Dealings > Usage of Trade

9) Frigaliment Importing Co. v. BNS International Sales Corp (1960)

(a) Stew/Fry Chicken. Party who seeks to interpret terms in a sense narrower than their everyday use bears burden of persuasion.
B Filling Gaps in the Terms

1) Overall Themes:

(a) Reasonableness and Good Faith

(b) Damages are usually expectancy

(c) SP in real estate almost never used

(d) How law has changed:

(i) Common law: any indefiniteness makes contract non-binding

(ii) UCC, R2d: enforceability depends on intent

(e) Essential terms:

(i) Parties

(ii) Subject matter

(iii) Time for performance

(iv) Price

2) Agreements to Agree

(a) Sun Printing & Publishing v. Remington Paper and Power Co. (1923)

(i) Essential terms, like the time that the price shall remain in effect, must be specified because courts cannot fill them in. If there isn’t at least a default, such as setting prices to an external standard and to be changed at a specific time, the contract will be void when failure to agree.
(b) §2-204 (303) Formation in General.

(i) A contract may be made in any manner sufficient to show agreement.

(ii) Agreement may be sufficient even if moment of making is undetermined

(iii) Even though one or more terms are left open, a contract doesn’t fail for indefiniteness if parties intended to make contract and appropriate remedy is available.

(c) Rest. §33 (302). Certainty

(i) Restatement also basically takes the same approach as UCC, not just for the sale of goods.

(d) §2-305 (304). Open Price Term

(i) Parties can contract around default and conclude a contract without settling the price.

(ii) A minimum price will prevent a gap filler from being used, for example.

(iii) Parties may have no intent to be bound if price not fixed. In that case, no contract.

(e) §2-308 (304). Absence of Specified Place for Delivery

(i) This can be filled in—place of business or residence.

(f) §2-309 (304). Absence of Specific Time Provisions; Notice of Termination

(i) Reasonable time
3) Illusory Promises
(a) Illusory—leaves complete discretion to perform or not in hands of promisor

(b) New York Central Ironworks Co. v. United States Radiator (1903)

(i) A buyer in requirements contract can enforce contract even if its requirements increase beyond parties’ contemplation. As long as done in good faith, contract upheld.

(c) Eastern Airlines v. Gulf Oil Corp. (1975)

(i) Requirements contract binding because buyer operates a business.

(ii) Indefiniteness and lack of mutuality can be filled in by the court, as long as buyer acts in good faith.
(d) §2-306 (423). Output, Requirements and Exclusive Dealings.
(i) Buyer’s output or requirements as may occur in good faith, except that no quantity reasonably disproportionate

(i) To any stated estimate or

(ii) In the absence of stated estimate to any normal or otherwise comparable prior output or requirements.

(ii) Contract with exclusive dealings: obligation for seller best efforts to sell goods, for buyer best efforts to promote sale.

(e) Wood v. Lucy, Lady Duff Gordon (1917)

(i) No explicit promise, implied promise may form a valid contract.
(ii) Exclusive deal to market her designs.

C Identifying Terms of the Agreement

1) Form Contracts and “Contracts of Adhesion”

(a) Carnival Cruise Lines v. Shute (1991)

(i) As long as it is fair, a term of a standard contract, such as a forum-selection clause, is enforceable.

(b) Rest. §211 (436). Standardized Agreements

(i) Standard agreements are OK, unless other party has reason to believe that party manifesting assent would not do so if he knew that the writing contained a particular term, the term is not part of the agreement. Thus, unfair terms are out.
2) Battle of the Forms. Which Terms were agreed to?
(a) Rejection of Mirror Image Rule and Last Shot Rule
(i) At common law, mirror image rule:

(i) Any substantial deviation from the offer constitutes a rejection of the offer and a counter-offer that might be accepted by the original offeror.

(ii) A qualified acceptance doesn’t create a contract.

(ii) Last Shot Rule gets rid of Mirror Image Rule when there has been performance: assumes that by choosing to commence performance, the party is implicitly accepting the terms conveyed by the last communication received.

(b) §2-207 (449). Additional Terms in Acceptance or Confirmation.

(i) Acceptance creates a contract even if it varies in terms of the offer unless acceptance is contingent on assent to the new terms.
(ii) In the case of contradictions between terms of offer and acceptance, offer terms govern unless the acceptance is expressly conditioned on assent to the new terms.

(iii) Additional terms are part of the contract unless

(i) Offer expressly limits acceptance to the terms of the offer

(ii) Materially alter it, or

(iii) Notification of objection has already been made or will be within a reasonable time.

(iv) Different terms only become part of contract if they do not materially change contract. Terms that materially change the contract are deemed mere suggestions for future negotiation.

(v) If acceptance is expressly conditioned on assent and the original offeror performs, then there is a contract, the terms of which are those that are not in contradiction. Where there is a contradiction, the above rules govern.

(vi) Note: UCC’s approach is that parties can agree on core and courts can later fill in details if necessary. This gives more power to the offeror.
(vii) Note: Also called the “Knock-out rule.” Only agreed upon terms govern.

(c) Step-Saver v. Wyse (1991)
(i) A writing is a final expression of, or a binding modification to, an earlier agreements only if parties intend.

(ii) Because terms in boxtop license not agreed to explicitly, not part of the contract. Was not conditional acceptance. Other side would have gone forward without the acceptance, so not a counter-offer.
(d) ProCD v. Zeidenberg (1996)

(i) A buyer accepts goods when, after an opportunity to inspect, he fails to make an effective rejection.

(ii) Sellers can invite acceptance by certain conduct.

(iii) Ignores §2-207

3) Terms that Follow Later

(a) Hill v. Gateway (1997)

(i) Terms sent with product are binding if the give a time period, like 30 days, within which buyer must return the product, and the buyer does not return it.

(ii) A contract does not need to be read to be effective.

(iii) §2-207 ignored again. Judge says that terms were part of the contract.
(b) As long as there is notice given that terms will follow, contract is OK.

(c) Klocek v. Gateway (2000)

(i) Purchaser doesn’t necessarily accept standard terms and conditions agreement located in the package containing a mail order product. 
(ii) Agreement is not binding unless seller informs buyer at time of sale that the standard terms would accompany the product.

(iii) There had been a contract before, so UCC can fill in the difference.

(iv) Rejection of ProCD.

4) Conclusion of Battle of the Forms:

(a) Step-Saver and Klocek both hold that terms don’t become part.

(b) ProCD and Hill both hold that terms do become part.

(c) New §2-207 doesn’t take sides
III) Written Manifestations of Assent
A Interpreting a Writing—Parol Evidence Rule

1) Elements

(a) Oral and written agreement made prior to an integrated written contract will be inadmissible as terms of the contract unless the agreement:

(i) Is collateral to the integrated contract

(ii) Doesn’t contradict the terms of the integrated contract, and

(iii) Is one the parties wouldn’t ordinarily expect to be included in the integrated contract.

(b) PE can always be used to show fraud, duress, or mistake during formation of the contract

(c) Can get around PE rule if you argue that you are seeking to introduce evidence about a subsequent agreement or modification

(d) If document partially integrated, PE is allowed as long as it doesn’t contradict the writings.

(e) 4-corners rule. Look only to the text of the contract to see if it is complete.

(f) Usually a subsequent agreement trumps a prior agreement EXCEPT when prior agreement is in writing and is fully integrated.

(g) Parties can contract around PE rule with a “we really mean it” clause.

2) Thompson v. Libbey (1885)
(a) Parol contemporaneous evidence is inadmissible to contradict or vary the terms of a valid written instrument.

(b) Verbal warranty not admissible when contract fully integrated or complete.

3) Important issues to consider:
(a) Is the dispute about a widely used term of trade?

(b) Is there a difference between a general and a specific meaning?

(c) Have the parties dealt with one another previously?

4) Brown v. Oliver (1927)

(a) If contract doesn’t conclusively establish intent, PE that bears on question of intent of parties to integrate transaction into a writing may be admitted.

(b) Since writing wasn’t intended to cover all subjects, intent of parties from conduct and language and circumstances can be used.

(c) Oliver tried to take back furniture 2 years after he’d sold hotel to Brown, since the furniture wasn’t in the contract. Court allows PE and Brown gets furniture back.

5) Pacific Gas and Electric v. G.W. Thomas Drayage & Rigging Co. (1968)
(a) California Supreme Court

(b) You shouldn’t look to contract to see whether it appears plain and unambiguous on its face. You should look at the offered evidence to see if it proves a meaning to which the language of the instrument is reasonably susceptible.

(c) Judge Traynor says that plain meaning is wrong because no words are ever completely plain.

6) Trident Center v. Connecticut General Life (1988)

(a) Parol evidence is admissible to raise an ambiguity in a contract even where the writing itself contains no ambiguity.

(b) Judge Kozinsky reaches that holding because bound to California law and criticizes therefore the holding in Pacific Gas as stupid to allow results like this.
7) STARTED HERE PUTTING INTO SMALLER OUTLINE

8) PE Rule and the UCC

(a) §2-202

(i) Terms of contract may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement, but may be explained or supplemented:

(i)  by course of dealing, usage of trade (§1-205), course of performance (§2-208), and 

(ii) by evidence of consistent additional terms unless court finds the writing to have been intended as complete and exclusive statement of terms.
(ii) Comment 3: if additional evidence would certainly have been included, then inadmissible

(iii) Comment 2: terms should be read with assumption that course of dealing and usage of trade are assumed by contract unless expressly negated.

(b) UCC’s default rule basically rejects PE rule. There is no presumption under the UCC that a contract is final. No 4-corners rule. It is up to the parties to show that the contract is complete. UCC doesn’t really ever believe there is a final contract.
9) PE Rule and the Restatement

(a) Restatement more likely to find complete and integrated agreements.
(b) §209 (473) Integrated Agreements

(i) Final expression

(c) §210 (472). Completely and Partially Integrated Agreements

(i) Determination of whether completely or partially integrated preliminary to question of interpretation or application of PE Rule.

(d) §213 (472). Effect of Integrated Agreement on PE Rule

(i) A binding integrated agreement discharges prior agreements.

(e) §214 (472). Evidence of Prior or Contemporaneous Agreements and Negotiations.

(i) Evidence is allowed to show whether writing is integrated, whether completely or partially integrated.

(f) §216 (473). Consistent Additional Terms.

(i) Consistent additional term is admissible to supplement an integrated agreement UNLESS court finds that the agreement was completely integrated.

10) Applicability of Parol Evidence

(a) Is the written agreement between parties intended to be final?

(i) Yes—PE inadmissible

(ii) No—PE admissible

(b) Is the agreement complete or exclusive?

(i) Yes—PE inadmissible

(ii) No—non-contradictory PE admissible

(c) If parties intended to at least partially integrate the agreement, then NO contradictory PE admissible

(d) If parties fully integrated—NO PE of any additional terms

B Requiring a Writing—Statute of Frauds

1) Boone v. Coe (1913)
(a) Damages cannot be recovered for violation of a contract within the statute of frauds.

(b) Although Coe breach oral agreement that Boone could move to Texas and work on the farm, the contract was unenforceable because it should have been written according to the statute of frauds. The contract was for longer than a year.

(c) Also, P conferred no benefit on D, so not entitled to any recovery.

2) Riley v. Capital Airlines (1960)

(a) Part performance does not take an executory portion of a contract out of the statute of frauds.
(b) In the case of making several individual shipments of water methanol, just because you’ve performed some of the shipments doesn’t mean that the non-written contract (for 5 years) should be enforceable notwithstanding the SoF.

(c) I’m confused on this case

3) Schwedes v. Romain (1978)

(a) Absent partial performance or grounds for estoppel, SoF requires written note or memorandum for sale of real estate; otherwise invalid.

4) §2-201 (498). Formal Requirements; Statute of Frauds
(a) Any sales of goods for more than $500 must have a signed written agreement behind it.

(b) Between merchants a written confirmation received, known, and not objected to is valid.

(c) If (a) is not satisfied the contract is still enforceable if: (1) the goods are specially manufactured for the buyer and are not suitable for sale to others; (2) the party against whom enforcement is sought admits that a contract was made; or (3) payment has been made and the goods have been received and accepted.

5) Rest. §125 (494). Contract in Land

(a) Promise to transfer to any person any interest in land is within the Statute of Frauds.

6) Rest. §110 (490). Classes of Contracts Covered

(a) Contracts of these type not enforced unless written or an applicable exception:

(i) Executor-administrator provision

(ii) Contract to answer for the duty of another (Suretyship provision)

(iii) Consideration of marriage

(iv) Sale of interest in land

(v) Contract that is not to be performed within one year

(vi) Contracts under UCC:

(i) Sale of goods over $500

(ii) Sale of securities

7) Rest. §131 (505). General Requisites

(a) Restatement elaborates on SoF’s definition of an enforceable contract:

(i) Reasonably identify the subject matter of the contract;

(ii) Be sufficient to indicate that a contract has been made between the parties; and

(iii) States with reasonable certainty the essential terms of the unperformed promises in the contract.

8) Criticism

(a) The statute may provide a defense otherwise unavailable to someone who regrets an oral contract. This makes a trap for the unwary who don’t require everything to be in writing. Therefore, the statute can nullify bargained-for-allocation of risks in an otherwise valid agreement.

9) Damages

(a) Typically restitution damages are awarded.

10) Exceptions

(a) General Reliance: Rest. §139 (499).

(i) Promise which promisor should reasonably expect to induce action or forbearance is enforceable notwithstanding the SoF if injustice can be avoided only by enforcement of the promise.

(b) Realty Reliance: Rest. §130 (494).

(c) Admissions: UCC §2-201(3)(b)

(d) Specially Manuf. Goods: UCC §2-201(3)(a)

11) Policy:

(a) To deter fraud

(i) False claim that K was made

(ii) False claim that K was not made

(iii) Falsified writing

(b) Incentives to induce parties to reduce K to writing

(c) Prevent misunderstanding

(d) Avoid reliance on imperfect memory

(e) Reduce costs of litigation for collection and evaluation of evidence

Enforceability

I) Doctrine of Consideration
A Bargain Theory of Consideration
1) Distinguishing Bargains from Gratuitous Promises
(a) Johnson v. Otterbein University (1885)

(i) A promise to make a payment as a gift may be revoked at any time before payment because it does not provide consideration for a contract

(b) Hamer v. Sidway (1891)
(i) A waiver of a legal right at the request of another party may serve as sufficient consideration for a promise

(ii) 16-year-old nephew abstains from alcohol, tobacco, and gambling until 21. Although oral contract fell within SoF, uncle waived this by letter reaffirming promise of $5000.

(c) Rest. §17 (290). Requirements for a bargain

(i) Manifestation of mutual assent or meeting of the minds

(d) Rest. §24 (616). Offer Defined

(i) Comment b: a proposal of a gift is not an offer; there must be an element of exchange.

(e) Rest. §71. Requirement of Exchange; Types of Exchange

(i) To constitute consideration, a performance or a return promise must be bargained for.
2) Past Consideration and Moral Consideration
(a) Moore v. Elmer (1901)

(i) Services rendered upon request support a later promise to pay for such services only in cases where the original request implies an agreement to make payment for such services.
(ii) After numerous visits to fortune teller, Elmer signs promise to pay remainder of Moore’s mortgage. Dismissed because no consideration. Services rendered as a favor can’t later be turned into consideration.

(b) Summary:

(i) Where the detriment has been suffered before the promise is made, it is not bargained for and therefore it is not consideration.
(ii) There are instances in which courts will enforce without finding consideration based on a moral obligation

(iii) There are exceptions to the notion that past consideration is no consideration at all when a benefit has been conferred in the past.

(iv) Other exceptions to the notion that past consideration is no consideration are in cases of statute limitations, infancy, or bankruptcy.
(c) Mills v. Wyman (1825)

(i) The general position that moral obligation is sufficient consideration for an express promise is limited to cases where good or valuable consideration previously existed.

(ii) Kindness and moral obligation father might have felt to pay son’s debt to good Samaritan were not bargained for. Thus no consideration.

(d) Webb v. McGowin (1935)

(i) Moral obligation is a sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit for which he subsequently and expressly promised to pay.

(ii) Webb saves McGowin’s life by not allowing block to fall and McGowin promises to pay for the rest of his life. That promise to pay was based on valid consideration and is upheld after McGowin’s death.

(iii) Applies minority rule of §86: promise + moral obligation + material benefit = valid consideration

(iv) Under §71, P probably would have lost because act wasn’t induced by D’s promise to pay.

(e) Rest. §86 (633). Promise for Benefit Received

(i) Promise made in recognition of a benefit previously received by promisor from promisee is binding to the extent necessary to prevent injustice.

(ii) This is a minority view.
B Contract Modification and the Preexisting Duty Rule
1) Overview:
(a) A modification to an existing contract is only binding if there is consideration for the modification
(b) If a party is legally obligated to perform a certain duty and seeks to modify contract to receive additional compensation for same duty, the modification fails for lack of consideration.
(c) Preexisting duty rule does a poor job of accommodating the need for flexibility by unforeseen circumstances—note that this rule generally no longer applies, even though it’s still in the R2d, would also require the good-faith requirements of §89.
2) Stilk v. Myrick (England, 1809)
(a) Modifications of employment contracts which are occasioned by emergency or duress are unenforceable.
(b) Generally, a K may not be altered or modified without additional consideration.
(c) On ship, captain agreed to raise wages for crew members after two deserted. No indication of consideration.
3) Alaska Packers’ Assn. v. Domenico (1902)
(a) When a party refuses to perform and thereby coerces a promise from the other party to the contract to pay him an increased compensation for doing that which he is already legally bound to do, there is no consideration for the promise for extra pay.
(b) For good faith, the validity of contract modification comes down to whether it is a change necessitated by a change in circumstances or if it is one party exploiting another.
(c) Salmon fishers broker higher wages once they are already in Alaska. No consideration since they’d already contracted to do the work.
4) §2-209 (648). Modification, Rescission, and Waiver.
(a) An agreement modifying contract needs no consideration to be binding.
(b) Comment 2: modifications must meet the test of good faith.
(c) Only bad faith modifications will be unenforceable, regardless of whether there is consideration.
(d) Comment 2: effective use of bad faith to escape performance on the original contract is barred, and the extortion of a modification without legitimate commercial reason is ineffective as a violation of the duty of good faith.
5) Brian Construction v. Brighenti (1978)
(a) When unforeseen circumstances make the performance of a contract unduly burdensome, and the parties agree in view of the changed conditions to an adjustment in price, a new contract supported by consideration is formed. Separate valid contract.
(b) After Brighenti began excavation, discovered unknown rubble. Brian agreed to compensate for the extra work. That contract is valid for consideration.
6) Rest. §89 (647). Modification of Executory Contract
(a) Modification of duty in executory contract (on either side) is binding:
(i) If modification is fair in view of unforeseen circumstances when contract was made
(ii) To extent provided by statute
(iii) To extent that reliance on promise has changed and justice requires enforcement
C Adequacy of Consideration
1) Overview:
(a) Three types of problems with consideration:
(i) Want of consideration—nothing whatsoever given in exchange for the promise
(ii) Failure of consideration—person did not get what he bargained for
(iii) Inadequate consideration—thing not worth as much as one thought
(b) Courts don’t judge on adequacy of consideration because it would be time consuming, expensive, difficult to prove when subjective value is attached to an item, and would introduce uncertainty into transaction.
(c) Courts won’t examine adequacy but they will examine sufficiency, i.e. nominal considerations. As long as promisee suffers detriment or something is found to be bargained for, courts are not concerned with adequacy.
2) Newman & Snell’s State Bank v. Hunter (1928)
(a) In order for a contract to be valid, valuable consideration must be exchanged between parties.
(b) Worthless pieces of paper given in exchange for deceased husband’s debt are not adequate consideration.
3) Rest. §79 (654). Adequacy of Consideration; Mutuality of Obligation
(a) If requirement of consideration met, no additional requirement of:
(i) A gain, advantage, or benefit to promisor or loss, disadvantage, or detriment to promisee; or
(ii) Equivalence in values exchanged; or
(iii) “Mutuality of obligation”
4) Rest. §364 (654). Effect of Unfairness
(a) Specific performance or injunction will be refused if such relief would be unfair because…the exchange is grossly inadequate or the terms of the contract are otherwise unfair.
5) Dyer v. National By-Products (1986)
(a) If a person who in good faith believes he has a legal claim promises to forbear or in fact forbears from pursuing the claim, he has provided sufficient consideration for a return promise even if the claim turns out to be wholly ill-founded. Forbearance is sufficient.
(b) Dyer lost right foot in job-related accident, but forwent claim when job promised to give him his job back in exchange. When fired, brought suit.
II) Intention to be Legally Bound
A Using Formalities to Manifest an Intention to be Legally Bound
1) Nominal Consideration
(a) Consideration must be sufficient to be found to support a promise
(b) Question to ask: Is there a pretense of a real bargain? 
(c) Nominal considerations are binding with respect to options contracts, Rest. §87, but are NOT recognized in attempts to make gifts enforceable, Rest. §71.
2) Schnell v. Nell (1861)
(a) Contract is not enforceable when consideration is only nominal and intended to be so.
(b) Schnell promises to give Nell $200 on three considerations: that Nell pay one cent, love and affection he has for his wife, and to uphold her will. Court found no consideration here.
3) Bargain v. Intent to be Legally Bound
(a) Normally bargain for exchange and intent to be legally bound are the same. But sometimes, bargain is absent. Drafters of restatement consider bargain for exchange as only way to create binding promise. See §17(1), §71.
(b) Bargain and consideration are the only requirements. Benefit or detriment is only useful to see if bargain took place. Rest. §79.
(c) Rest. §81 (618). Consideration as Motive or Inducing Cause
(i) The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise.
4) Formalities
(a) Even with consideration and bargaining, British common law holds that there is no contract unless parties intend to be legally bound.
(b) Americans (particularly Williston) have rejected this approach. 1st Rest §20, 2nd Rest §21. Consideration normally implies intention.
(c) In commercial agreements, intention is often assumed and must be explicitly denied by one party.
(d) By using formalities in the absence of consideration, usually not seen as a legitimate contract. But UCC §2-205 and Rest. §87,88 show that some contracts like options contracts are binding even without consideration if they are signed.
(e) In last century, with rise of consideration, importance of seal has gone down.
III) Doctrine of Promissory Estoppel
A Development of PE as a Substitute for Consideration
1) Overview
(a) PE is an offensive action of asking for compensation for detrimental reliance on a promise even if there was no consideration
(b) PE is NOT addressed in the UCC, but is in the Restatement.
(c) Factors when determining reasonableness for §90:
(i) Credibility of promisor/promisee
(ii) That reliance was definite, substantial, and in relation to the remedy sought
(iii) Formality with which the promise was made
(iv) (negotiations context—are there extraneous factors that could kill the deal?)
(d) Damages:
(i) According to doctrine, court can only give reliance damages because PE is built around notion of reliance
(ii) Restitution may be available if P has conferred something of value to D
(iii) Modern trend is toward awarding ED, unless lost profits are too speculative
(iv) ED more likely in cases where promisor acted in bad faith
(v) Williston view: usual contract remedies should be applied, doesn’t matter if it’s a breach or reliance kind of contract
(vi) Corbin view: only reliance interests rewarded
(e) Unjust Enrichment or Quantum Meruit
(i) While PE allows recovery when consideration is lacking, unjust enrichment or quantum meruit relaxes even further P’s burden of showing that D made a promise. Quantum meruit properly applies to mistake in law contracts and provides a distinct theory of recovery.
(ii) An implied in fact contract must have (1) mutual agreement and (2) intent to promise, both of which are not oral but implied from the facts. Although no promise or privity, the acts of the parties are voluntary and have these elements:
(i) not a contract, no express promise,
(ii) benefit conferred upon X by Y,
(iii) appreciation by Y of such benefit,
(iv) retention by D of such benefit in a way that results in unjust enrichment
2) Family Promises
(a) Ricketts v. Scothorn (1898)
(i) When the payee changes her position to her disadvantage, in reliance on a promise, a right of action does arise.
(ii) Scothorn quit her job, relying on grandpa’s promise of payment. No consideration on her part. No consideration but PE.
(iii) PE used in this case because promisor knows or expects that promise will be acted upon and relied upon.
(b) Equitable v. Promissory Estoppel
(i) Equitable—statement. D estopped from saying statement wasn’t made.
(ii) Promissory—promise. D estopped from saying no consideration.
(c) Rest. §90 (741). Promise Reasonably Inducing Action or Forbearance
(i) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for breach may be limited as justice requires.
(ii) A charitable subscription or a marriage settlement is binding without proof that the promise induced action or forbearance.
(iii) Comment b: promisor is affected only by reliance which he does or should foresee, and enforcement must be necessary to avoid injustice.
(d) 4 essential elements of PE:
(i) Promise made
(ii) Acted on reliance to detriment (inducement element too)
(iii) Promisor reasonably expected reliance
(iv) Injustice only avoided by enforcement
(e) Ambiguity of damages:
(i) Under §90 “as justice requires,” damages could be ED (upper bound) or trimmed down to reliance.
(ii) Some believe PE is to protect reliance: Reliance damages. Others believe it is to enforce the promise: Expectation damages.
3) Promises to Convey Land
(a) Greiner v. Greiner (1930)
(i) Promise which promisor should reasonably expect to induce action of substantial character on part of promisee and which does induce such action, is binding if injustice can be avoided only by enforcement of the promise.
(ii) Frank’s mom tried to make things up after he’d been disinherited, so she promised him land if he’d move home. Expectation damages: deed of house granted.
4) Charitable Subscriptions
(a) Allegheny College v. National Chautauqua County Bank (1927)
(i) A bilateral agreement may exist even though one of the mutual promises is a promise “implied in fact.”
(ii) Johnston promised to give college $5000 either for general endowment or fund in her name. She later repudiated.
(iii) Majority view—if one party’s acceptance is implied by complying with condition set forth by other party, then there’s consideration. Not PE but actual consideration.
(iv) Minority view—if one party makes a gift with expectation or wish that it be used in a particular way, no acceptance or return of consideration is implied. No contract formed by other party accepting and acting on those terms.
(b) Modern Restatement has changed rule for charitable subscriptions—promises to charities are enforceable regardless of reliance or detriment.
5) Promises of a Pension
(a) Feinberg v. Pfeiffer Co. (1959)
(i) A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.
(ii) Feinberg retired after her employer promised her a pension, half of her salary. After she could no longer work 7 years later, new management stopped payments. Court upheld pension.
6) Construction Bids
(a) James Baird Co. v. Gimbel Bros. (1933)
(i) The doctrine of PE shall not be applied in cases where there is an offer for exchange as the offer is not intended to become a promise until a consideration is received.
(ii) In his bid, contractor relied on erroneous offer for supplying linoleum. The offer was changed, but after Baird had submitted his. But Baird didn’t explicitly accept offer before he submitted his bid.
(iii) Court cites ways to make promise irrevocable:
(i) When someone relies on promise to their detriment (PE)
(ii) A firm offer (without consideration)
(iii) When offer has been accepted (contract formed)
(iv) Option contracts with consideration
(v) Option contracts under §45.
(iv) Court cites three ways to look at subcontractor’s offer:
(i) Offer revocable until post-award acceptance (view taken by court)
(ii) Offer becomes irrevocable after contractor submits bid
(iii) Bilateral contract formed by bid (promise/acceptance of promise)
(v) Note: court believes that PE doesn’t come into effect in this case because reliance wasn’t reasonable and that offer’s language is explicit that acceptance could only come after the contract was awarded.
(b) Drennan v. Star Paving Co. (1958)
(i) Reasonable reliance on a promise binds an offeror even if there is no other consideration.
(ii) Contractor relies on subcontractor’s bid in his own bid. Then subcontractor tries to pull out after contractor’s bid awarded. Different than Baird because subcontractor knew his bid was being relied on. Subcontractor’s name was in the overall bid.
(c) Default Rule today: Contractors can rely on subcontractors’ bids. (announced by Traynor in Drennan)
(i) Subcontractor is bound to contractor, but reverse not true. Unequal treatment because contractor relies on sub, but sub doesn’t rely on any one contractor. The nature of the bidding process forces this relationship and prevents bid-shopping, which is a desirable policy.
(ii) Offer-acceptance theory in Baird offers greater protection to subcontractor, whereas PE in Drennan offers greater protection for the contractor.
(d) Rest. §87 (728). Option Contract
(i) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.
B PE as an Alternative to Breach of Contract
1) Goodman v. Dicker (1948)
(a) Justice and fair dealing require that one who by his language or conduct leads another to do what he would not otherwise have done, shall not subject such person to loss or injury by disappointing the expectations upon which he acted. PE invoked.
(b) In reliance of promise that they’d be awarded a franchise, P incurred expenses in preparation for business. Then franchise not granted. Reliance, not expectation (lost profits), damages awarded.
2) Hoffman v. Red Owl Stores (1965)
(a) A promise that the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee, and which does induce such action, is binding if injustice can be avoided only by enforcement of the promise.
(b) Hoffman relied on promises of Lukowitz, the Red Owl representative, to his detriment. 
(c) Reliance damages, not ED awarded.
3) Goodman and Dicker relied on First Restatement, which had requirement of substantial character of loss. That is no longer a requirement in Second Restatement.
C Modern Applications and Limits of PE
1) Promise
(a) Blatt v. USC (1970)
(i) The action or forbearance induced by the promisor must be definite and substantial in character in order to invoke the doctrine of promissory estoppel to enforce a promise.
(ii) Blatt sues to get into Order of the Coif. But since the Order would get nothing from him and because Blatt did not demonstrate actual or substantial loss, no consideration.
(iii) This case is more about determining what the promise is. Here, no promise and no detrimental reliance. Fails PE.
(b) Spooner v. Reserve Life Insurance Co. (1955)
(i) Action in reliance upon a supposed promise creates no obligation on an individual or corporation whose only promise is wholly illusory.
(ii) Insurance salesman sued employer to get bonuses. But there had been no definite promise of a bonus.
(iii) Since there was no promise here, PE can’t be invoked, even though there was detrimental reliance.
(c) Ypsilanti v. GM (1993)
(i) Trial court: Under doctrine of PE, the court may enforce a promise that the promisor should have expected would elicit action or forbearance on the part of the promisee, and which actually produced such action or forbearance, where it is necessary to avoid an inequitable result.
(ii) Appellate Court: Application of the doctrine of PE requires that the injured party reasonably relied on the articulation of a definite promise. Here, no definite promise, so no PE.
(iii) GM received a tax abatement to run plant in Willow Run. They decided to move operation to Texas. Trial court says township relied on promise to keep jobs, but appellate court reverses, saying there was no promise to keep jobs in Willow Run, even if city gave tax abatement.
2) Reasonable Reliance
(a) Alden v. Vernon Presley (1982)
(i) In order for the court to enforce a promise made under doctrine of PE, P must demonstrate that the injury suffered was substantial economically, that such loss was foreseeable to the promisor, and that P reasonably and justifiably relied to detriment.
(ii) After court of appeals had used PE to give Elvis’s mother-in-law-to-be relief, SCoTennessee reverses, saying that there was no detrimental reliance. Her reliance was unreasonable because she relied after estate had informed her that she wouldn’t get the money.
(iii) PE conflicts with avoidance of damage doctrine because reliance is encouraged when it shouldn’t be. However, this is limited by the requirement of a “reasonable” reliance on promise.
3) Injustice of Nonenforcement
(a) Cohen v. Cowles Media Co. (1990)
(i) The test in determining whether to enforce a promise under the doctrine of PE is whether enforcement is required to prevent an injustice, not whether a moral obligation must be upheld.
(ii) Cowles promised Cohen not to relieve his name, but then breached that confidentiality agreement.
Performance and Breach

I) Performance

A Implied Duty of Good Faith Performance

1) Background

(a) UCC §1-203 (812) Obligation of Good Faith
(i) Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement.

(b) UCC §2-103 (812) Definition

(i) “Good faith” in the case of a merchant means honesty in fact and the observance of reasonable standards of fair dealing in the trade.

(c) Rest. §205 (812) Duty of Good Faith and Fair Dealing

(i) Every contract imposes upon each party a duty of good faith and fair dealing in its performance and enforcement

(ii) comment a: “Good faith performance emphasizes faithfulness to an agreed common purpose and consistency with the justified expectations of the other party.” (must maximize joint wealth)
(d) Bicycle Shop Hypos:

(i) Good faith means that mutual gain is maximized. That’s the default. (can be contracted around). Even when lessee’s decision makes decision that diminishes returns to lessor, can still be good faith. 

(ii) When motive other than trying to make money at expense of the other party, then upheld as good faith.

2) Cases

(a) Goldberg 168-05 Corp. v. Levy (NY, 1938)

(i) A covenant of good faith and fair dealing is inherent in every contract, requiring a party to a commercial lease that requires part of the rental payments be based on a percentage of gross receipts to utilize his best efforts in order to generate earnings.

(ii) Here, tries to get out of 10-year contract through opening similar business nearby. Court says NOT GOOD FAITH. Sole purpose of switch was to reduce rental payments.

(b) Mutual Life Insurance Co. of NY v. Tailored Woman (NY, 1955)

(i) In the absence of fraud or deception, the tenant to a commercial lease agreement may conduct its business in accordance with the general lease provisions in any manner it deems appropriate, consistent with its rights under the contract.

(ii) Furs on 5th floor. NOT BAD FAITH because just doing business

(iii) Majority and dissent disagree as to the motive.

(c) Stop & Shop, Inc. v. Ganem (MA, 1964)

(i) The court will not imply a covenant to continue operations for a specific purpose, or for any purpose at all, into a commercial lease agreement providing for a portion of the rent to be determined based on the gross sales of the business conducted thereon.

(ii) Ganem tried to force S&S to continue running supermarket, even though he’s opened 2 other supermarkets.

(iii) NOT BAD FAITH. If lessee acts consistent with business judgment in ceasing to conduct business, court won’t second guess.

(iv) Might have been different if minimum rent is lower than fair market rate.

(d) Food Fair Stores, Inc. v. Blumberg (MD, 1963)
(i) If no minimum or simply nominal rent paid in percentage rental case, tenant has obligation to conduct business in good faith. If percentage rental is merely a bonus on top of adequate minimum rental, then no obligation to operate. Also, no comprehensive set of rules can really be created to govern this.

B Implied and Express Warranties

1) Overview

(a) Consequence for breaching warranty—expectation damages

(b) Role of warranty law:

(i) Insurance

(ii) Efficient reduction of product failure
(i) Seller internalizes costs that he can better avoid, but allocates some risks to buyer—efficient
(iii) signaling

2) Implied Warranties of Merchantability and Fitness for a Particular Purpose

(a) No implied warranties under common law, only UCC.
(b) SL imposed under warranty.
(c) Why implied warranties? (default rule) Because seller knows more about product. Sellers want Buyers to rely. Seller’s responsibility to DISCLAIM any implied warranty.

(d) Step-Saver Systems v. Wyse (EDoPenn, 1990)
(i) Implied warranty of merchantability exists in every contract for the sale of goods, and requires that the goods in question be fit for the purposes for which they are ordinarily used.

(ii) Court distinguishes from warranty of fitness, which is more specific, and requires buyer to demonstrate particular purpose to seller, and that buyer depended on seller’s discretion, and relied. SS failed to do so here.

(e) Merchantability
(i) Don’t worry about safety—that’s for torts. Just usability. Must be average.

(f) UCC §2-314 (817) Implied Warranty: Merchantability

(i) Unless excluded, a warranty that goods be merchantable is implied in contract for their sale if the seller is a merchant with respect to goods of that type.

(ii) Lots of conditions listed to test whether thing is “normal” and “sellable.”

(iii) Fitness for ordinary purpose. “Reasonable Expectations” test.
(g) UCC §2-315 (817) Implied Warranty: Fitness for a Particular Purpose

(i) Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is…an implied warranty that the goods shall be fit for such purpose.

(ii) Buyer doesn’t need to expressly state particular purpose, BUT seller must have reason to know of particular purpose AND buyer must have relied upon seller’s judgment or skill.
(h) UCC §2-714 (817) Buyer’s Damages for Breach in Regard to Accepted Goods

(i) The measure of damages for breach of warranty is difference at time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.

(ii) Value of good as warranted – value of good received.
3) Express Warranties

(a) §2-313 (823) Express Warranties by Affirmation, Promise, Description, Sample
(i) Express Warranties are made by seller when: affirmation or promise relating to the goods becomes part of basis of bargain; shall conform to any description of the goods made part of the basis of the bargain; shall conform to sample or model made part of basis of the bargain. 

(ii) Don’t have to use words warrant or guaranty. 

(iii) Expression of seller’s opinion not a warranty. Puffing.
(b) Royal Business Machines v. Lorraine Corp. (7th, 1980)

(i) The determinative question in resolving whether a particular promise constitutes an express warranty is whether the seller’s assertion constitutes a fact or is merely an expression of the seller’s opinion

(ii) Statements of fact v. Statements of opinion—“puffing”
(iii) Reliance is huge part of express warranty—if basis of bargain (did buyer rely? Was it bargained for?)

(c) CBS v. Ziff-Davis Publishing Co. (NY, 1990)
(i) Where a buyer expresses his disbelief as to the express warranties made by the seller prior to the completion of the sale, the seller is not relieved from its duties in respect to such warranties under the contract.

(ii) Since CBS relied on warranty in doing deal, even though it disbelieved the warranty, Z-D shouldn’t be relieved of liability.

(iii) Dissent looks to UCC for guidance, although this isn’t for a sale of goods. Since not really reliance, shouldn’t have placed liability.

(iv) Here there is reliance that is bargained for, just different type—paying for promise that seller’s claims are correct.

4) Express Disclaimers of Warranty

(a) §2-316 (836). Exclusion or Modification of Warranties

(i) Express warranties can negate or limit warranties, as long as reasonable.

(ii) All implied warranties can be excluded as long as written conspicuously.

(iii) Language which shows buyer the exclusion (“as is” or “with all faults”) is sufficient.

(iv) If buyer has examined goods cursorily, no implied warranty to defects that the examination should have revealed.

(b) §2-313, cmt. 4—an affirmation of fact or description of goods that creates an express warranty under §2-313 CANNOT be disclaimed in contract.

(c) Schneider v. Miller (OH, 1991)

(i) Where a buyer in contract for goods signs a document expressly disclaiming any implied warranties and providing that the buyer accept delivery of the item “as is,” or where the buyer has had the opportunity to inspect the goods, no implied warranties exist and all risk is transferred to the buyer.

(ii) P thought D breached implied warranty of merchantability, even though signed bill disclaiming warranties

(iii) Some states have enacted code provisions that make disclaimers of implied warranties unconscionable and unenforceable.
(d) §2-719 (147) Contractual Modification or Limitation of Remedy.
(i) Agreement can provide for remedies, can limit or alter measure of damages recoverable under UCC, and can limit buyer’s remedies to return goods or to repair or replace non-conforming goods

(ii) Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, then remedy according to UCC default

(iii) Consequential damages can be limited or excluded unless unconscionable. Limitation of damages for injury to the person in case of consumer goods is prima facie unconscionable, but limitation of damages where loss is commercial is not.
(e) Since contracts supported by parol evidence rule, that might affect warranties.

(f) Morris v. Mack’s Used Cars (TN, 1992)

(i) A provision providing for disclaimer of all implied warranties under a contract for the sale of goods does not relieve the seller from liability under alternative causes of action pertaining to commercial transactions.

(ii) In this case, disclaimer of warranty doesn’t preclude cause of action based on misrepresentation or deceptive business practices, because of other governing bodies of law, such as UCC and Consumer Protection Act.
II) Breach

A Constructive Conditions

1) Jacobs & Youngs v. Kent (NY, 1921)

(a) Where there is substantial performance with defects of trivial or inappreciable performance, the measure of damage is not the cost of replacement but the difference in value.

(b) Reading Pipe case—when cost of completion or replacement is way out of proportion to the goods, true measure is difference in value (Cardozo).

(c) Dissent—D had right to what he contracted for. Gross neglect shouldn’t be excused.

(d) This case is in contrast to the perfect tender rule, which allows buyer to reject if something doesn’t conform perfectly. Here, the substantial performance rule obligates a party to perform when he has received ALMOST everything he has bargained for.

(e) Without substantial performance, incentives wrong for contractors.

B Prospective Nonperformance

1) Anticipatory Repudiation

(a) Albert Hochster v. Edgar De La Tour (Eng, 1853)

(i) A party to a contract who renounces his intention to perform may not complain if the other party, instead of waiting until performance is due, elects to sue immediately for breach of contract.

(ii) Courier in Europe—doesn’t have to wait!

(b) Harrell v. Sea Colony (MD, 1977)

(i) A mere request to cancel a contract does not constitute anticipatory breach thereof.

(ii) P wanted to get out of K for buying condo, but D wouldn’t let him. Then D sold to another but didn’t refund P’s money.

(c) Rule: To constitute an anticipatory breach of K, there must be a definite and unequivocal manifestation of intention on the part of the repudiator that he will not render the promised performance when the time fixed for it in the K arrives.

(d) §2-610 (884) Anticipatory Repudiation

(i) When either party repudiates contract of future performance, the other party may:

(i) Await performance

(ii) Resort to any remedy for breach

(iii) Suspend performance or proceed to salvage unfinished goods.

(e) §2-611 (884) Retraction of Anticipatory Repudiation

(i) Repudiating party can retract repudiation unless other party has cancelled or materially changed position or indicated that he considers repudiation final.

(ii) Retraction may be by any method to indicate that repudiating party intends to perform.

(iii) Repudiating party gets rights back under contract when retracted, with due excuse and allowance to aggrieved party for delay caused by repudiation.

(f) Restatement provisions regarding prospective non-performance (see supplement pg. 273)

2) Adequate Assurances of Performance

(a) Scott v. Crown (CO, 1988)

(i) When reasonable grounds for insecurity arise with respect to the performance of a party under a commercial contract, the other party may in writing demand adequate assurance of due performance and if commercially reasonable may suspend any performance for which he has not received the agreed return.

(ii) In this case, Seller had right to demand assurance. But his timing was wrong, which turned it into anticipatory repudiation.

(b) §2-609 (888) Right to Adequate Assurance of Performance

(i) Unsure party can demand in writing adequate assurance and suspend performance for which he hasn’t already received return.

(ii) Between merchants, determined according to commercial standards.

(iii) If party doesn’t give assurance within reasonable time (no longer than 30 days) then repudiation of the contract.

3) Material Breach

(a) Overview:

(i) Exact opposite of substantial performance

(ii) Different than Partial Breach, where non-breaching party can’t stop performance but can get damages. In material breach, contract no longer in force—gives other party right to stop performance, but not entitled to damages

(iii) More often will be seen as material breach if promisor is insolvent, or promisee couldn’t receive ED in court (too hard to estimate damages?)

(iv) Lots of balancing—not about damages but about continuing performance.

(b) B&B Equipment v. Bowen (MO, 1979)

(i) A rescission of a contract for breach by the other party must relate to a vital provision going to the very substance or root of the agreement, and cannot relate to a subordinate or incidental matter.

(ii) In employment deal, major part of contract wasn’t the stocks but Bowen’s work as partner—full-time, which he failed

(c) Lane Enterprises Inc. v. L.B. Foster Co. (PA, 1997)

(i) The ratio of the part performed to the part to be performed is an important question in determining material breach.

(ii) Court says OK to withhold 5% payment of stage I until adequate assurance that stage II will be done well. 

(d) Shawn Kemp Problem

(i) Although case was settled, court should try to find the underlying reason of party to rescind contract. Was Reebok acting strategically?

(e) Rest. §241—factors to consider on page 898.

4) Perfect Tender Rule v. Substantial Performance under the UCC

(a) Chronology of Events

(i) Delivery

(ii) Possession by Buyer

(iii) Acceptance after inspection (2-606) or rejection (2-602(1))

(iv) Payment (2-607)

(v) Revocation (2-608)

(vi) Remedy for breach/non-conformity + Restitution of price (2-711)

(vii) Note: Seller’s right to cure (2-508) enters either after rejection or after revocation (2-608(3)).
(b) Ramirez v. Autosport (NJ, 1982)

(i) Under a contract for the sale of goods, the seller is required to furnish a “perfect tender” of the subject matter of the contract, and the buyer may reject any nonconforming goods.

(c) Modern Trends

(i) Common law and statutory provisions recognize buyer’s right to rescind only when nonconformity amounted to a material breach

(ii) While UCC §2-106 upholds perfect tender rule, UCC mitigates the severity of the rule by providing seller with recourse of curing such defects.

(d) PT Rule has eroded through:

(i) Right to cure if buyer rejects (2-508)

(ii) Right to cure if buyer rightfully revokes goods after acceptance (2-608)

(iii) Delayed shipment—buyer can reject only if delay is material (2-504)

(iv) Trade usage and other practices

(v) Good faith (Buyer must negotiate price adjustment in good faith.)

(e) Before/After Acceptance

(i) Before acceptance, right to reject for anything and seller has right to cure

(ii) After acceptance, buyer’s right to revoke only if defect substantially impairs

(f) Acceptance v. Rejection

(i) Acceptance doesn’t have to be communicated §2-606

(i) Because chances are that buyer will accept—reduce TC

(ii) Rejection must be communicated, §2-602(1)

(i) Must be reasonable time after delivery

(iii) Reasonable time--§2-608(2)

(g) Buyer’s remedies for rightfully rejected or revoked goods (2-711):
(i) Cancel the contract

(ii) Cover

(iii) Recover damages under 2-713 (if non-delivery)

(iv) Seek SP, if appropriate

(v) Recover consequential damages (1-106)

(h) Remedies for accepted goods--§2-714

C Completion v. Diminution in Value: Expectation Interest Revisited

1) ED: lost profits or MP-KP?
2) Groves v. John Wunder (MN, 1939)

(a) Where a contractor willfully and fraudulently varies from the terms of a construction contract, he cannot sue and have the benefit of the equitable doctrine of substantial performance.

(b) Remove sand, gravel but keep same grade. He has to pay the cost of fixing, not the difference in price of the land.

(c) Don’t want P to get windfall, but don’t want D to get away with willful breach.

(d) Does P attach some subjective, idiosyncratic value to the land?

3) Peevyhouse v. Garland Coal (OK, 1962)

(a) Where a contract provision breached is merely incidental to the main purpose, and where the economic benefit which would result to lessor by full performance of the work is grossly disproportionate to the cost of performance, the damages which lessor may recover are limited to the diminution in value resulting to the premises because of nonperformance.

(b) D didn’t perform remedial work after mining on P’s farm.

(c) Rest. §348 reflects court’s decision.

4) Rest. §348 (924) Alternatives to Loss in Value of Performance

(a) If a breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on

(i) The diminution in the market price of the property caused by the breach, or

(ii) The reasonable cost of completing performance or of remedying the defects if that cost is not clearly disproportionate to the probable loss of value to him.
Defenses to Contractual Obligation

I) Lack of Contractual Capacity
II) Obtaining Assent by Improper Means
A Misrepresentation

B Duress

C Undue Influence

D Unconscionability

III) Failure of a Basic Assumption

A Mistakes of Present Existing Facts

1) Mutual Mistake

2) Unilateral Mistake and the Duty to Disclose

B Changed Circumstances

1) Impossibility and Impracticability

2) Frustration of Purposes

